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IS A PROVISION FOR THE INITIATIVE AND REFEREN- 
DUM INCONSISTENT WITH THE CONSTITUTION 
OF THE UNITED STATES? 

WE are told today that the Constitution of the United States 
forbids the adoption of the Initiative and the Referendum, as 
these involve such purely democratic principles as to be inconsistent 
with the republican form of government guaranteed by the fourth 
section of the fourth article of the Federal Constitution. The special 
interests that are opposed to the Initiative tell us that we must find 
some other cure for the evils at which it aims ; that the Initiative is a 
purely democratic principle and, as such, it is forbidden by the fourth 
section of the fourth article of the Federal Constitution, which guar- 
antees a republican form of government to the states. This is not 
the first time in our national history that the Federal Constitution 
has been invoked to foster the development and spread of noxious 
growths upon the body politic. The special interests that oppose 
the Initiative have a precedent in the action of the slaveholders 
before the war. The Constitution was invoked by them to perpetuate 
slavery and to extend its territorial limits. The Supreme Court 
responded to their demands, sustained their contention, and we all 
know the result. The Missouri Compromise, the act by which 
Congress attempted to confine within prescribed limits the existence 
of slavery, was declared void. It was held that the Constitution 
ex proprio vigore extended to the territories and, therefore, that its 
provisions regarding slavery became a part of the law governing 
these territories, that the will of the people as expressed by Congress 
was subordinate to that law and must submit to it. The slave- 
holding interests won the day for the time being. They had sufficient 
influence in Congress to prevent Constitutional amendment. The 
Missouri Compromise, which had been recognized as law for more 
than thirty years, gave way, but not so the will of the people who 
had enacted that law. It but gathered force by the attempts made 
to check it, until with the election of Abraham Lincoln and the 
attempted secession of the slave states it burst into civil war, and 
rivers of blood and billions of treasure were the price paid for 
what should have been procured by an amendment or by a proper 
construction of the Constitution. 

There may be no cloud of civil war gathering upon the political 
horizon today; but the principles involved in the Initiative and the 
Referendum and in the attempt to condemn them as unconstitutional 
are of the most fundamental character. Have the people of the 
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several states the right, without a constitutional amendment, to 
modify their representative system so that they may the more effec- 
tually hold their representatives to the performance of their public 
duties by retaining the power to compel the enactment of laws which 
they may believe to be necessary to their welfare, and to nullify laws 
which they believe to be prejudicial to their interests, or is the 
retention of such power inconsistent with and forbidden by the 
fourth section of article four of the Federal Constitution? This 
section reads as follows: "The United States shall guaranty to 
every State in this Union a Republican Form of Government, and 
shall protect each of them against invasion; and on application of 
the Legislature or of the Executive (when the Legislature cannot 
be convened) against domestic violence." 

The United States Supreme Court has not yet been called on to 
determine what bearing, if any, this section has upon the right of 
a state to adopt the Initiative and Referendum as a part of its gov- 
ernmental system. The question has, however, been submitted to 
the courts of California, Colorado, and Oregon, and these courts 
apparently, without very much consideration, have assumed to deter- 
mine it. But, as we shall see, so far as they have attempted to 
determine whether by the incorporation of the Initiative and Refer- 
endum into its constitution a state government becomes something 
else than a "Republican" government within the meaning of the 
fourth section of the fourth article of the Federal Constitution, these 
courts have gone quite beyond their jurisdiction. The Colorado 
court took the view that even in municipal government the Initia- 
tive was forbidden and, on that ground, held that a city charter 
passed by direct vote of the people of Denver was void. 1 The 
California court took the opposite view, sustaining a municipal 
ordinance but suggesting that the guarantee of the Federal Consti- 
tution referred to the state government but not to the government 
of the state's municipal bodies. 2 

In Oregon the question was directly presented with reference to 
the validity of a constitutional amendment, giving the people the 
right to enact laws without the intervention of the Legislature. 8 
The validity of the amendment was sustained, the court using the 
following language : "Nor do we think the amendment void because 
in conflict with the Constitution of the United States, Art. 4, Sec. 4, 
guarantying to every state a republican form of government. The 
purpose of this provision of the constitution is to protect the people 

1 Atty. Gen. v. Johnson (Col.), 86 Pac. 233. 
•In re Pfahler (Cal.), 88 Pac. 270. 
•Kadderly v. Portland, 44 Ore. 118. 
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of the several states against aristocratic and monarchical invasions, 
and against insurrections and domestic violence, and to prevent them 
from abolishing a republican form of government : Cooley, Const. 
Lim. (7th ed.), 45; 2 Story, Constitution (5th ed.), 1815. But it 
does not forbid them from amending or changing their constitution 
in any way they may see fit so long as none of these results js accom- 
plished. No particular style of government is designated in the 
constitution as republican, nor is its exact form in any way pre- 
scribed. A republican form of government is one administered by 
representatives chosen or appointed by the people or by their author- 
ity. Mr. Madison says it is 'a government which derives all its 
powers directly or indirectly from the great body of the people, and 
is administered by people holding their offices during pleasure, for a 
given period or during good behavior' ; The Federalist, 302. And 
in discussing the section of the Constitution of the United States 
now under consideration, he says: 'But the authority extends no 
further than to a guaranty of a republican form of government, 
which supposes a pre-existing government of the form which is to 
be guarantied. As long, therefore, as the existing republican forms 
are continued by the states, they are guarantied by the Federal 
Constitution. Whenever the states may choose to substitute other 
republican forms, they have a right to do so, and to claim the 
federal guaranty for the latter. The only restriction imposed on 
them is that they shall n.ot exchange republicam for antP-republican 
constitutions' : The Federalist, 342. Now, the initiative and refer- 
endum amendment does not abolish or destroy the republican form 
of government, or substitute another in its place. The representative 
character of the government still remains. The people have simply 
reserved to themselves a larger share of legislative power, but they 
have not overthrown the republican form of government, or substi- 
tuted another in its place. The government is still divided into 
legislative, executive, and judicial 1 departments,, the duties of which 
are discharged by representatives selected by the people." The 
quotation from Madison in the foregoing excerpt from the opinion 
of the Oregon court is suggestive, more especially the sentence 
which we have italicized: "The only restriction imposed on them 
(the states) is that they shall not exchange republican for anti- 
republican constitutions." More significant still is the declaration 
of Hamilton that: "It could be no impediment to reforms of the 
state constitutions by a majority of the people in a legal and peace- 
able mode. This right would remain undiminished. The guaranty 
could only operate against changes to be affected by violence."^ 

* Federalist No. 21. 



THE INITIATIVE AND REFERENDUM 307 

We have here the opinion of two of the leading spirits in the con- 
vention that framed the Constitution. We must remember that 
these two men were political opponents; that Hamilton was the 
recognized leader of the Federalist party while Madison was one of 
the leaders of the Anti-Federalist party. But more important still, 
we must remember that Madison's party assumed the name repub- 
lican as fittingly expressing its opposition to the monarchical tenden- 
cies of Hamilton and his party. 5 The guaranty of "a republican 
form of government" was at the insistence of men like Madison 
and Jefferson, who saw in monarchy "the sword of Damocles that 
threatened the life of the republic." It would be strange indeed if 
this guaranty made at the instance of the party whose leaders are 
still recognized as the most pronounced advocates of democratic 
principles should be construed to forbid rather than to support a 
reform whereby the will of the people may be made more effectual 
in government. Even had we not his own declaration, as above set 
forth, it would be scarcely conceivable that Madison would have 
opposed any governmental arrangement which would have made 
the voice of the people more effective in public affairs. A guaranty 
not only sanctioned by but emanating from men whose political 
principles are so well known as those of Madison and Jefferson 
may readily be received as a guaranty against monarchy, but few 
will believe that they intended it as a barrier to the adoption of 
democratic forms of government. Vox populi vox dei was regarded 
as a theoretical truth by the followers of Jefferson. 6 His own atti- 
tude to the principle of direct legislation may be gathered from 
his pronouncement upon the town meeting system, a system in which 
the principle of the Initiative and Referendum is applied in its 
purest and simplest form. The town meeting Jefferson declared to 
be "the wisest invention ever devised by the wit of man for the 
perfect exercise of self-government and for its preservation." 7 We 
may be sure that the guaranty of a "Republican Form of Govern- 
ment" was intended as a guaranty of self-government, and that the 
only forms that the framers of the Constitution regarded as 
obnoxious and dangerous were forms inconsistent with self-govern- 
ment. This is undoubtedly what Madison had in mind when he 
said: "The only restriction imposed on them is that they shall not 
exchange republican for anti-republican constitutions." 

8 If any one could rightly be called a monarchist in theory it was Hamilton. In the 
Philadelphia Convention he expressed himself convinced "that the British government was 
the best in the world and that he almost doubted whether a republican government could 
be established over so extended a territory as that of the United States." Von Hoist, 
Const. Hist. U. S., Vol. I, p. in; Elliott, Deb., V, p. 202. 

« Von Hoist, Const. Hist. U. S., Vol. I, p. 72. 

7 Quoted by Prof. Frank Parsons. The City for the People, p. 266. 
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But it is manifest that the dominant idea in framing this section 
was protection against governmental changes through invasion or 
insurrection. This would be the natural and proper inference from 
the language used, even if we had not the express declaration of 
Hamilton that, "It could be no impediment to the reforms of the 
state constitutions by a majority of the people in a legal and peace- 
able mode. * * * The guaranty could only operate against 
changes effected by violence." 8 Congress at an early day recognized 
his view as correct and made provision whereby the state govern- 
ments might be guarantied against change by violence from within 
or without their borders. In February, 1795, it was enacted that, 
"In case of an insurrection in any state against the government 
thereof, it shall be lawful for the President of the United States, 
on application of the legislature of such state or of the Executive 
(when the legislature cannot be convened) to call forth such number 
of the militia of any other state or states as may be applied for as 
he may judge sufficient to suppress such insurrection." 9 This act 
was passed when Hamilton was Secretary of the Treasury. It 
distinctly recognized the fact that the power reserved to the United 
States to guaranty, etc., should be vested in the President. As 
commander-in-chief of the army and of the militia of the several 
states he was the only functionary who could make the guaranty 
effective against changes attempted by violence. It was very clear 
then that the convention that had made the President commander- 
in-chief also intended that he should be the depositary of the power 
reserved in the United States to guaranty to each state a republican 
form of government. The power to guaranty the states against 
change threatened by violence and which was not, as Hamilton 
declared, to be an impediment to peaceable reforms, was in its essen- 
tial nature executive power. It would have been a violent breach of 
the spirit of the Constitution to have deposited this power in the 
Supreme Court. This view, adopted while Washington was still 
President, while Jefferson, Hamilton and Madison were the chief 
political leaders of the day, and while nearly all the members of the 
constitutional convention were still living, is the view that has been 
acted upon by the Executive and by Congress for more than one 
hundred years. 

But this view has also been adopted and acted upon by the 
Supreme Court of the United States. The celebrated case of Luther 
v. Borden™ presented the remarkable inquiry as to which of two 

8 This quotation is from a note in 5 Mich. Law Rev., p. 185, the writer of the note 
citing Federalist No. 21. 

9 Act of Congress, Feb. 28, 1795. 
a 7 Howard 1, 48 L. ed. 581. 
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paper constitutions represented the actual fundamental law of the 
state of Rhode Island during the year 1842. The Colonial Charter, 
granted by Charles II in 1663, had done service as the state consti- 
tution until 1 84 1. Under this charter the electoral franchise was 
limited to freeholders and legislative representation among the 
various towns was disproportionate and unfair. The dissatisfaction 
arising from this and other causes led the people of the state to 
assemble in voluntary convention to draft a new constitution extend- 
ing the electoral franchise and providing other popular reforms. 
The government provided for by this constitution was so far organ- 
ized that under it a legislature was elected by the people. But, in 
the meantime, the government under the old charter had continued 
to assert its authority, refusing to recognize either the new 
constitution or the new legislature. After much excitement and 
considerable violence, during which martial law was declared by the 
government in control, the new legislature dissolved, the members 
returning to their homes. To make out the plaintiff's case it was 
necessary that the new constitution be recognized as legal; while 
the defense depended upon the validity of the ancient charter and 
the government organized and actually exercising authority in 
pursuance of it. Manifestly two opposing constitutions, two govern- 
ments, could not legally exist at the same time, and the court was 
called on to decide which was in fact the legal government. The 
Supreme Court of the United States was unanimous in the opinion 
that over this question it had no jurisdiction, the power delegated 
by section four of article four having been vested in the executive 
and legislative departments of the federal government and not in 
the judicial. The following is from the opinion of Chief Justice 
Taney: "Moreover, the Constitution of the United States, as far 
as it has provided for an emergency of this kind, and authorized the 
general government to interfere in the domestic concerns of a 
state, has treated the subject as political in its nature, and placed the 
power in the hands of that department." 

The fourth section of the fourth article of the Constitution of the 
United States provides that the United States shall guaranty to 
every state in the Union a republican form of government, and shall 
protect each of them against invasion ; and on the application of the 
legislature or of the executive (when the legislature cannot be 
convened) against domestic violence. 

Under this article of the Constitution it rests with Congress to 
decide what government is, the established one in a state. For as 
the United States guaranty to each state a republican government, 
Congress must necessarily decide what government is established in 
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the state before it can determine whether it is republican or not. 
And when the senators and representatives of a state are admitted 
into the councils of the Union, the authority of the government under 
which they are appointed, as well as its republican character, is 
recognized by the proper constitutional authority. And its decision 
is binding on every other department of the government, and could 
not be questioned in a judicial tribunal. It is true that the contest 
in this case did not last long enough to bring the matter to this 
issue ;. and as no senators or representatives were elected under the 
authority of the government of which Mr. Dorr was the head, 
Congress was not called upon to decide the controversy. Yet the 
right to decide is placed there, and not in the courts. So, too, as 
relates to the clause in the above mentioned article of the Constitu- 
tion, providing for cases of domestic violence. It rested with 
Congress, too, to determine upon the means proper to be adopted 
to fulfill this guaranty. They might, if they had deemed it most 
advisable to do so, have placed it in the power of a court to decide 
when a contingency had happened which required the federal gov- 
ernment to interfere. But Congress thought otherwise, and, no 
doubt, wisely; and, by the Act of Feb. 28, 1795, provided that, "in 
case of an insurrection in any state against the government thereof, 
it shall be lawful for the President of the United States, on applica- 
tion of the legislature of such state or of the executive (when the 
legislature cannot be convened) to call forth such number of the 
militia of any other state or states as may be applied for, as he may 
judge sufficient to suppress such insurrection." 

By this act, the power of deciding whether the exigency had 
arisen upon which the government of the United States is bound to 
interfere, is given to the President. He is to act upon the applica- 
tion of the legislature or of the executive, and consequently he must 
determine what body of men constitute the legislature, and who is 
the governor, before he can act. The fact that both parties claim 
the right to the government cannot alter the case, for both cannot 
be entitled to it. If there is an armed conflict, like the one of which 
we are speaking, it is a case of domestic violence, and one of the 
parties must be in insurrection against the lawful government. And 
the President must, of necessity, decide which is the government, 
and which party is unlawfully arrayed against it, before he can 
perform the duty imposed upon him by the act of Congress. 

After the President has acted and called out the militia, is a circuit 
court of the United States authorized to inquire whether his decision 
was right? Could the court, while the parties were actually con- 
tending in arms for the possession of the government, call witnesses 
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before it and inquire which party represented a majority of the 
people? If it could, then it would become the duty of the court 
(provided it came to the conclusion that the President had decided 
incorrectly) to discharge those who were arrested or detained by 
the troops in the service of the United States or the government, 
which the President was endeavoring to maintain. If the judicial 
power extends so far, the guaranty contained in the Constitution 
of the United States is a guaranty of anarchy, and not of order. 
Yet if this right does not reside in the courts when the conflict is 
raging, if the judicial power is at that time bound to follow the 
decision of the political, it must be equally bound when the contest 
is over. It cannot, when peace is restored, punish as offences and 
crimes the acts which it before recognized, and was bound to 
recognize as lawful. 

It is true that in this case the militia were not called out by the 
President. But upon the application of the governor under the 
charter government, the President recognized him as the executive 
power of the state, and took measures to cal out the militia to 
support his authority if it should be found necessary for the general 
government to interfere; and it is admitted in the argument that it 
was the knowledge of this decision that put an end to the armed 
opposition to the charter government, and prevented any, further 
efforts to establish by force the proposed constitution. The inter- 
ference of the President, therefore, by announcing his determina- 
tion, was as effectual as if the militia had been assembled under his 
orders. And it should be equally authoritative. For certainly no 
court of the United States, with a knowledge of this decision, would 
have been justified in recognizing the opposing party as the lawful 
government ; or in treating as wrongdoers or insurgents the officers 
of the government which the President had recognized, and was 
prepared to support by an armed force. In the case of foreign 
nations, the government acknowledged by the President is always 
recognized in the courts of justice. And this principle has been 
applied by the act of Congress to the sovereign states of the Union. 
The doctrine of Luther v. Borden was expressly approved by the 
United States Supreme Court in the recent case of Taylor v. 
Beckham, 11 where Chief Justice Fuller remarked: "It was long 
ago settled that the enforcement of this guaranty belonged to the 
political department." Citing to the same effect, Duncan v. McCall. 12 

The authority of Luther v. Borden should be regarded as disposing 
of the objection to the Initiative and Referendum on the score of 

11 178 U. S. 579, 44 L. ed. 1201. 
» 139 U. S. 461, 35 L. ed. 224. 
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conflict with the guaranty of a republican form of government 
afforded by the Federal Constitution, for under the doctrine of that 
case the final arbiter of the question has already disposed of it. 
The Initiative and Referendum incorporated in the constitution of 
Oklahoma has been formally approved by President Roosevelt. 
Oregon and South Dakota have their representatives in Congress, 
and that body has raised no objection on the ground that the 
government of those states is not republican in form. 

In a recent article in the Central Law Journal, 13 Judge Sherwood, 
of St. Louis, argues against the constitutionality of the Initiative 
and Referendum, and quotes from Minor v. Happersett 14 to support 
his position as follows : "The guaranty is of a republican form of 
government! No particular form of government is designated as 
republican, neither is the exact form to be guarantied in any manner 
especially designated. Here, as in other parts of the instrument, we 
are compelled to resort elsewhere to ascertain what was intended. 
The guaranty necessarily implies a duty on the part of the states 
themselves to provide such a government. AM the states had gov- 
ernments when the Constitution was adopted. In all, the people 
participated to some extent through their representatives elected in 
the manner especially provided. These governments the Constitu- 
tion did not change. They were accepted precisely as they were, 
and it is therefore to be presumed that they were such as it was the 
duty of the states to provide. Thus we have unmistakable evidence 
of what was a government, republican in form, within the meaning 
of that term as employed in the Constitution." 

Judge Sherwood speaks of this case as a "direct adjudication" 
in favor of his position that the proposed amendment to the consti- 
tution of Missouri embodying the Initiative and Referendum was 
inconsistent with what, at the time of the adoption of the Federal 
Constitution, was considered as a republican form of government. 
But he seems to have mistaken the bearing of the decision in this 
case. The only question which it adjudicated was "the right of 
women to the elective franchise." Mrs. Minor claimed that right 
under various provisions of the Federal Constitution, particularly 
the fourteenth amendment. Her counsel seems also to have con- 
tended that a state government which denied women the right to 
vote could not be regarded as republican in form. The court, before 
using the foregoing language which we have copied from Judge 
Sherwood's article, reviewed briefly the conditions necessary to the 
possession of the electoral franchise at the time of the adoption of 

13 5 6 Cent. L. J. 247. 
"21 Wall, 162. 
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the Constitution, pointing out that it was not one of the privileges 
enjoyed by all citizens; that universal manhood suffrage did not 
exist in any of the states ; that in most of them the possession of a 
freehold or leasehold estate was necessary; that in some, among 
other prerequisites to the exercise of the franchise, "maturity in 
years, quiet and peaceable behavior and a civil conversation" were 
required. That in Rhode Island (which as we have seen had no 
written constitution until 1842, the government . being organized 
under the Charter of Charles II, granted in 1663) the electoral 
franchise was limited to "Such as are admitted free of the company 
and society of the colony." The court also pointed out that while, 
in New Jersey, women, if worth £50 proclamation money, had the 
right to vote at the time of the adoption of the Constitution, this 
right was taken away from them in 1807. 

These were the circumstances referred to in Minor v. Happersett 
as existing when the guaranty of a republican form of government 
was provided for. These are the circumstances which enter into 
what Judge Sherwood calls "a contemporary construction that has 
never been departed from." 

It is very true, as declared by the court, that so far as the issue 
in Minor v. Happersett was concerned, these circumstances were 
"unmistakable evidence of what was republican in form within the 
meaning of that term as employed in the Constitution." They were 
unmistakable evidence that to be republican in form a government 
need not give every citizen the right to vote, and that although 
women were citizens it did not follow that they could demand the 
electoral franchise as a privilege protected by the Constitution. But 
these circumstances are no evidence at all of the existence or 
non-existence of the principle of direct legislation in the United 
States when the Constitution was adopted, or that its framers did 
not recognize that principle. As every person knows, the framers 
of the Federal Constitution expressly provided for the referendum 
to the conventions of the states upon the instrument which they 
drafted. They expressly recognized the right of the conventions of 
the states to have the final word in determining the law under which 
they should be governed ; and their example has been enlarged upon 
to the complete adoption of the referendum in constitution making 
for every state, save one or two, in the Union. But it may be said 
that while direct legislation, so far as the referendum is concerned, 
was recognized by the constitutional convention of 1787, yet the 
initiative was not recognized and was foreign to their idea of a 
republican form of government. It is true that the Constitution 
does not provide for its amendment upon the initiative of the people, 
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nor did the Constitution of the thirteen original states. It, however, 
made, or rather the first amendment made, express provision pro- 
tecting the right of the people "peaceably to assemble and to petition 
the government for the redress of grievances." 15 The principle of 
"the Initiative" was not known by that name to the framers of the 
Constitution. But they were familiar with it, or at least the New 
Englanders were familiar with it as a matter of daily practice in 
their town meetings. It was indeed of the very essence of their 
local government, and in the early days of the Plymouth Colony 
was the sole method of legislating. 16 But the principle of the 
"Initiative" is only a further development of the right of petition. 
The complete recognition of that right was only gained after a 
struggle lasting five hundred years. An effort to throttle it was 
made in our own country at a time within the memory of some men 
still living. The special interests that sought and found constitu- 
tional protection for slavery attempted at the same time to knife 
this safeguard of liberty. They gained a temporary victory in 
Congress. In May, 1836, by a vote of one hundred and seventeen 
against sixty-eight, they succeeded in passing the following 
resolution : 

"Resolved, that all petitions, memorials, resolutions, propositions, 
or papers relating in any way, or to any extent whatever, to the 
subject of slavery or to the abolition of slavery shall, without being 
either printed or referred, be laid upon the table and that no further 
action be had thereon." 17 This remarkable resolution must have 
been a surprise to Judge Story, who in his Commentaries on the 
Constitution had remarked with reference to the right of petition: 
"This would seem unnecessary to be expressly provided for in a 
republican government since it results from the very nature of its 
structure and institutions." 18 The right to initiate legislation would 
also seem to result from "the very nature of its structure and institu- 
tions," but there are those who affirm that to allow the people to 
control their legislative representatives in the initiation of legislation 
would be inconsistent with a republican form of government. 

Those who make this affirmation should consider well the case of 
Luther v. Borden (supra), and the chapter in the history of Rhode 

15 Probably all the state constitutions contain similar provisions. Our own constitutional 
provision on this subject reads thus: "The people have the right peaceably to assemble 
together to consult for the common good, to instruct their representatives and to petition 
the legislature for the redress of grievances." 

16 See Prof. Frank Parsons, City for the People, p. 264, citing Representation and 
Suffrage, in Massachusetts, 1620, 1691, by Prof. Geo. H. Haynes. 

17 Von Hoist, Const. Hist. U. S., Vol. 2, p. 245, citing Deb. of Congress, XIII, p. 28. 

18 Von Hoist, Const. Hist. U. S., Vol. 2, p. 248, citing Story, Comm., Sec. 1894, Vol. 
11, p. 619, 4th ed. 
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Island out of which that case grew. As we have seen, Rhode Island, 
at the time when the Federal Constitution was framed, granted the 
electoral franchise only to "such as are admitted free of the company 
and society," the company and society being apparently the grantees 
of the charter issued by Charles II in 1663. We have seen that this 
restriction of the franchise produced very great discontent among 
the people. It would seem that petitions to the legislature had 
proven fruitless. At all events, the discontent of the people culmi- 
nated in their effort to frame a constitution extending the franchise. 
For this purpose they met together in voluntary assemblies, elected 
delegates who framed a constitution which was adopted by a 
majority of the male citizens above twenty-one years of age, and in 
pursuance of this constitution a legislature was duly elected. All of 
the proceedings to this end were conducted with remarkable order. 
But the charter government refusing to recognize the new govern- 
ment, a conflict arose, with disorder and disturbance verging on civil 
war. That civil war did not actually follow is a fact that speaks 
well for the intelligence and self-restraint of the citizens of Rhode 
Island who were denied the suffrage by a government organized 
under a charter which extended that privilege only to "such as are 
admitted free of the company and society." The company and the 
society had no doubt always felt well qualified to determine to whom 
the franchise should be granted and from whom it should be with- 
held. That those who were denied the franchise should grow 
dissatisfied, should petition for the redress of grievances, or should 
desire the right to take the Initiative in abolishing these grievances 
seemed, we may suppose, very unreasonable. 

It was seriously and with great ability contended by counsel for the 
plaintiff in the case of Luther v. Borden, that the proceedings of the 
people of Rhode 'Island, in attempting to organize a new constitution 
in opposition to the charter government, was not only justifiable but 
lawful as the exercise of a sovereign power residing in the people 
at large, to be used by them with or without the sanction of the 
legislature or any governing body. The opposite doctrine was 
presented in a masterly manner by Daniel Webster, counsel for the 
defense. He showed very clearly that the action of the people of 
Rhode Island was revolutionary in its nature; that no matter what 
abuses the charter government had been guilty of, it was still the 
government recognized by the Constitution of the United States and 
the only state government which could exercise constitutional 
authority in Rhode Island ; that reforms, if they were not to conflict 
with the Constitution, must be worked out through the medium of 
the established institutions of government ; that any other mode of 
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setting aside existing governmental arrangements must necessarily 
leave an interim without any established authority, and that this 
hiatus is the essence of revolution. , 

Webster's position was undoubtedly sound, and those who contend 
for the constitutionality of the Initiative and Referendum take the 
same position. They demand the Initiative as a constitutional 
reform : they do not recognize its denial as a ground for revolution. 
They seek its obtainment through the ordinary constitutional and 
legislative channels. They insist that its exercise is as consistent 
with the Constitution of the United States as is the exercise of the 
right of petition. While they continue diligently to petition and 
pray that their representatives may cease their shameless traffic in 
legislation, they desire the power to make their petitions effective. 
They recognize as dangerous to republican institutions a condition 
in which the power of the lobbyist is greater than the power of the 
petition. They believe that the petition should cease to be a weak 
and impotent toy, the amusement of the legislator, the lobbyist, and 
the corporation lawyer; that it should develop into the Initiative 
and become a club representing the power of the people in their 
sovereign capacity. This development is as natural, as necessary 
and legal as was a similar development in the British Constitution 
which occurred more than five hundred years ago. In its early 
history the British parliament was little more than a board of 
advisors to the King and his ministers. Its advice was more 
frequently disregarded than heeded. The reforms which it desired 
were presented to the King in the form of petitions, but they were 
often changed or delayed at his pleasure. But the parliament which 
has come down to us as the "Good Parliament" 19 obtained the 
solemn concession from royalty that its petitions, when signed by 
the King, "should be turned without change into statutes of the 
realm and derive force of law from their entry on the rolls of 
parliament." Our Constitution does not develop after the manner 
of the British Constitution. But the incorporation of the Initiative 
into the fundamental law of the states does not involve development 
of the Federal Constitution, nor does it require a liberal construction 
of that instrument. It requires simply a recognition of the very 
patent fact that by a "republican form of government" the framers 
of the Constitution meant a government with such forms as would 
insure a correct expression of the will of the people in the laws of 
the land; and that as Hamilton declared, the guaranty of a 
"republican" form could only operate against changes to be affected 
by violence. 

18 The Good Parliament, that of Edward III, from 1360 to 1377. Green's Hist. Eng. 
People, p. 233. 
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A glance at the changes which have already been effected will 
show that they are far greater than any involved in the Initiative and 
Referendum. As we have seen, manhood suffrage did not exist in 
any of the states in 1787. 20 In Rhode Island suffrage was confined 
to "Such as are admitted free of the company and society." In 
Connecticut, maturity in years, quiet and peaceable behavior, and a 
civil conversation were among the requirements. What Judge 
Sherwood calls "a contemporary construction which has never been 
departed from" would undoubtedly permit a reversion to these con- 
ditions. This would be a step backward, in the judgment of most 
people, but a Constitution that has permitted the forward movement 
will most surely permit us to retrace our steps. There is nothing in 
the United States Constitution then to prevent a confinement of the 
suffrage to "Such as are admitted free of the company and the 
Society." And the company and the society, it is to be presumed, 
will admit only those who will submit to their demands with a "quiet 
and peaceable behavior and a civil conversation." What construc- 
tion the Supreme Court would put upon the words, "The Company 
and the Society," is a matter for speculation. But of their signifi- 
cance and importance there can be no doubt, for they are found in 
the written and fundamental law that governed Rhode Island at the 
time when it was decreed that the United States should guaranty to 
each state a republican form of government. The fact that this 
charter was written in 1663 makes it highly improbable that these 
words will be construed as relating either to the Standard Oil 
Company or to any state legislatures. The court, moreover, is likely 
to follow its own rulings in the cases which we have cited, and to 
hold that all questions relating "to the guaranty contained in the 
fourth section of the fourth article of the Constitution are political, 
and that their final determination is a matter for the executive and 
legislative departments of government. 21 W. A. Coutts. 

Sault Ste. Marie, Michigan. 

20 Minor v. Happersett, supra. 

21 The question raised in Minor v. Happersett would seem to be purely political. The 
court appears to take this view, for it suggests that its own decision would not be final. 
The following language of Chief Justice Waite would seem to bear this construction: 
"The question is presented in this case whether, since the adoption of the Fourteenth 
Amendment, a woman who is a citizen of the United States, and of the State of Missouri, 
is a voter in that state notwithstanding the provision of the constitution and laws of the 
state confine the right of suffrage to men alone. We might perhaps decide the case upon 
other grounds, but this question is fairly made. From the opinion we find that it was the 
only one decided in the court below, and it is the only one which has been argued here. 
The case was undoubtedly brought to this court for the sole purpose of having that 
question decided by us, and in view of the evident propriety there is of having it settled, 
so far as it can be by such a decision, we have concluded to waive all other considerations 
and proceed at once to its determination." 



